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Procesul penal este o procedurd reglementatd de
lege prin care autoritdtile judiciare investigheazad si ju-
decad faptele considerate infractiuni, in scopul tragerii
la raspundere a persoanelor vinovate si protejarii celor
nevinovate. In acest sens, procesul penal este reglemen-
tat in patru faze: urmarirea penald (care se desfdsoard
cu privire la faptd, imediat dupd sesizare, apoi cu pri-
vire la persoand), camera preliminard, judecata (in pri-
md instantd si, eventual, in calea de atac a apelului) si
executarea hotdrdrii judecdtoresti definitive. Prezentul
studiu dezbate prima etapd a procesului penal, respec-
tiv cea a procedurii de urmarire penald, si isi propune
pe un mic segment dobandirea unor cunostinte despre
modalitatea aplicarii procedurii penale in aceastd fazd.

Procedura urmdririi penale reprezintd asadar prima
fazad a procesului penal in care organe judiciare adecvate
exercitd o functie judiciard proprie, materializatd prin
acte specifice de urmdrire penald. Activitatea judiciara
principald aferentd acestei functii este procedura de
urmdrire penald, exercitatd de organele de urmdrire
penald, potrivit competentelor specifice si subsumatda
scopului procesului penal, de constatare a infractiunilor
si de tragere la rdspundere penald, cu respectarea
drepturilor si libertatilor fundamentale, din care face
parte si dreptul la viata privatd.

Cuvinte-cheie: procedurd, faza urmdririi penale,
aspecte procedurale, notiuni, cadru legal.

The criminal process is a procedure requlated by
law by which the judicial authorities investigate and
judge the facts considered crimes, in order to liable
the guilty persons and to protect the innocent. In this
sense, the criminal process is requlated in four phases:
the criminal prosecution (which takes place on the fact,
immediately after the notification, then regarding the
person), the preliminary chamber, the judgment (in the
first instance and, possibly, in the appeal route) and the
execution of the final court decision. The present study
debates the first stage of the criminal trial, respectively
that of the procedure in the phase of criminal prosecu-
tion and follows is a small segment to acquire the knowl-
edge about the way of applying the criminal procedure
in this phase, of the criminal prosecution.

The procedure in the phase of the penial pursuit thus
represents the prima a a proces penal in care organe
juddiare adecvate exercit o... In this case, so that the fol-
lowing follow -up, in which the judiciary has been done
to the fourte. organele de following the penial, potriviv
competentance specifice and subsumed to the procesu-
lui penal, of the inferitions and of the trick to resign, Of
course, the fundamental drivers and liberts, of which the
right to private life is also part.

Keywords: procedure, criminal investigation phase,
procedural aspects, concepts, legal framework.

INTRODUCERE

Procesul penal romanesc este compus
din anumite faze, in cadrul carora diferite
categorii de organe judiciare indeplinesc
diverse functii procedurale. Cand toate fa-
zele sunt finalizate, se poate da o solutie si
cazul este inchis. In structura tipica a pro-

INTRODUCTION

Romanian criminal proceedings are
composed of certain phases, within which
different categories of judicial bodies per-
form various procedural functions. When
all phases are completed, a solution can be
given and the case is closed. In the typical
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cesului penal romanesc, exista patru faze:
urmarirea penalda, camera preliminara,
procesul si executarea deciziilor. Identifi-
carea infractorului, capturarea acestuia si
prezentarea de probe pentru a fi aduse in
judecata necesita finalizarea unei faze pro-
cedurale preliminare, care este reglemen-
tata de CPP din Romania, articolele 285-
341, fiind cunoscuta sub numele de faza de
urmarire penala. CPP din Romania se refera
la ancheta atunci cand stipuleaza organele
care urmeaza urmarirea penala: organele
penale de cercetare si procurorul. Prima
faza a procesului penal, si anume etapa de
urmarire penala (CPP, partea speciala, titlul
I), in cursul careia se desfasoara urmarirea
penala, vizeaza colectarea probelor si adu-
cerea inculpatului in judecata. CPP contine
numeroase dispozitii privind urmarirea pe-
nala. Acest lucru este efectuat de organe-
le de urmarire penala ale politiei judiciare
(CPP, art. 57 alin. 1), de organele speciale
de urmarire penala (CPP, art. 57 alin. 2) si
de procuror (CPP, art. 56). Conform art. 56
alin. 1 CPP, procurorul coordoneaza si con-
troleaza in mod direct activitatile de urma-
rire penala desfasurate de politia judiciara
si de organele speciale de urmarire penala,
stabilite de lege. De asemenea, procuro-
rul se asigura ca actele de urmarire penala
sunt efectuate in conformitate cu preve-
derile legale, inclusiv in privinta respectarii
drepturilor si libertatilor fundamentale, din
care face parte si dreptul la viata privata.
Spre deosebire de CPP anterior (CPP
din 1968), actualul CPP din Romania intro-
duce o noua a doua faza a procesului penal,
si anume camera preliminara. Conform art.
342 CPP din Romania, obiectul procedurii
camerei preliminare este examinarea, dupa
intocmirea rechizitoriului, a competentei
instantei si a legalitatii sesizarii instantei,
precum si examinarea legalitatii colectarii
probelor si efectuarea actelor de urmarire
penala. Aceasta faza isi justifica importanta
prin faptul ca judecatorul de camera pre-
liminara verifica activitatea procesuala
desfasurata de organele de urmarire pe-
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structure of the Romanian criminal pro-
ceedings, there are four phases: the crimi-
nal investigation, the preliminary chamber,
the trial and the execution of decisions.
Identifying the offender, capturing him
and presenting evidence for prosecution
requires the completion of a preliminary
procedural phase, which is regulated by the
CPC ROM, articles 285-341 and is known as
the criminal investigation phase. The CPC
ROM refers to the investigation when it
stipulates the bodies that follow the crimi-
nal investigation: the criminal investigation
bodies and the prosecutor. The first phase
of the criminal proceedings, namely the
criminal investigation stage (CPC, special
part, title I), during which the criminal in-
vestigation is carried out, aims at collecting
evidence and bringing the defendant to tri-
al. The CPC contains numerous provisions
on criminal investigation. This is carried
out by the criminal investigation bodies of
the judicial police (CPC, art. 57 para. 1), by
the special criminal investigation bodies
(CPC, art. 57 para. 2) and by the prosecutor
(CPC, art. 56). According to art. 56 para. 1
CPC, the prosecutor directly coordinates
and controls the criminal investigation ac-
tivities carried out by the judicial police
and the special criminal investigation bod-
ies, established by law. The prosecutor also
ensures that criminal investigation acts
are carried out in accordance with the le-
gal provisions, including with regard to re-
spect for fundamental rights and freedoms,
which includes the right to privacy.

Unlike the previous CPC (CPC 0f1968),
the current CPC ROM introduces a new
second phase of the criminal trial, name-
ly the preliminary chamber. According to
art. 342 CPC ROM, the object of the pre-
liminary chamber procedure is the exam-
ination, after the indictment is drawn up,
of the court’s competence and the legality
of the referral to the court, as well as the
examination of the legality of the collection
of evidence and the performance of crim-
inal prosecution acts. This phase justifies
its importance by the fact that the prelimi-
nary chamber judge verifies the procedural
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nala sau de procuror, inainte de procesul
cauzei, in vederea constatarii respectarii
procedurii si a drepturilor fundamentale
ale partilor, din care face parte si dreptul la
viata privata. Daca judecatorul de camera
preliminara considera ca este necesara in-
validarea unei probe din cauza unei incal-
cari esentiale a drepturilor procedurale ale
unei parti, o va elimina din lista dovezilor.
In cazul in care judecatorul exclude toate
probele, atunci va returna dosarul procu-
rorului pentru ca urmarirea penala sa poata
fi efectuata din nou.

A treia faza a procesului penal este
(judecata, astfel cum este reglementata
de articolele 349-477' CPP din Romania.
Aceasta faza permite continuarea proce-
sului in vederea solutionarii cauzei penale,
in conditii de publicitate, in care ar tre-
bui respectat si protejat dreptul partilor la
viata privata, desfasurandu-se bineinteles
cu respectarea dreptului inculpatului de
a-si prezenta in mod activ cazul si dreptul
la aparare, astfel incat hotararea judecato-
reasca finala sa se bazeze pe adevar cu pri-
vire la infractiune. In privinta vinovatiei in-
fractorului, daca ar fi dovedita, ar fi corect
sa fie stabilita si sintetizata in sanctiunea
aplicata impotriva acestuia.

Un element esential in cadrul judecatii
este independenta si impartialitatea jude-
catorilor. Astfel, judecatorii sunt obligati sa
fie impartiali si sa decida in mod obiectiv,
liber de orice influenta, de unde va decurge
si va fi aplicata partilor protectia dreptului
la viata privata, in functie de circumstantele
cauzei, deoarece increderea publicului si
respectarea sistemului juridic, inclusiv res-
pectarea si protejarea dreptului partilor
la viata privata, sunt garantiile eficacitatii
acestui drept. Faza procesului (judecata)
incepe din momentul in care faza came-
rei preliminare este terminata si se incheie
cu solutia finala a cauzei penale. Avand ca
obiect solutia finala a cauzei penale, proce-
sul este considerat, cu un motiv intemeiat,
faza centrala a procesului penal.

Ultima faza este executarea hotararii
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activity carried out by the criminal pros-
ecution bodies or the prosecutor, before
the trial of the case, in order to ascertain
compliance with the procedure and the
fundamental rights of the parties, which
also include the right to private life. If the
preliminary chamber judge considers it
necessary to invalidate a piece of evidence
due to an essential violation of the proce-
dural rights of a party, he will eliminate the
evidence as evidence. If the judge excludes
all the evidence, he returns the file to the
prosecutor so that the criminal prosecu-
tion can be carried out again.

The third phase of the criminal pro-
cess is the trial (trial), as regulated by arti-
cles 349-477" of the CPC ROM. This phase
allows the continuation of the process in
order to resolve the criminal case, under
conditions of publicity, in which the right
to privacy of the parties should be respect-
ed and protected, the process of which is
carried out of course with respect for the
defendant’s right to actively present his
case and the right to defense, so that the
final court decision is based on the truth
regarding the crime. Regarding the guilt of
the offender, if proven, it would be correct-
ly established and summarized in the sanc-
tion applied against him.

An essential element in the trial is the
independence and impartiality of the judg-
es. Thus, judges are obliged to be impartial
and to decide objectively, free from any in-
fluence, from which the protection of the
right to private life of the parties will arise
and will be applied, depending on the cir-
cumstances of the case, because, we can
say, public trust and respect for the legal
system, including the respect and protec-
tion of the right to private life of the parties,
are the guarantees of its effectiveness. The
trial phase (trial) begins from the moment
the preliminary chamber phase is complet-
ed and ends with the final solution of the
criminal case. Having as its object the final
solution of the criminal case, the trial is
considered, with good reason, the central
phase of the criminal process.

The last phase is the execution of the
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judecatoresti. CPP din Romania prevede la
art. 550-601'aceasta faza, al carei scop este
de a veghea la realizarea efectiva a decizi-
ei luate in timpul celei de-a treia faze. Spre
deosebire de CPP anterior (CPP din 1968),
actualul CPP din Romania (CPP din 2010)
reglementeaza in mod explicit principiul se-
pararii functiilor judiciare, stipuland in art. 3
alin. (1) cele patru functii judiciare care sunt
exercitate in timpul procesului penal: functia
de urmarire penala, functia de dispozitie
privind drepturile si libertatile fundamenta-
le ale unei persoane in etapa urmaririi pe-
nale, functia de verificare a legalitatii deci-
ziei de trimitere sau netrimitere in judecata
si functia procesului (judecata).

METODE SI MATERIALE APLICATE

In vederea cercetarii au fost aplica-
te o serie de metode, printre care metoda
analitica, metoda logica, metoda filozofica,
fiind prezentate inclusiv normele care stau
la baza aplicarii procedurii penale.

DISCUTII SI REZULTATE OBTINUTE

Cu referire la prima faza, in confor-
mitate cu dispozitiile art. 285 alin. 1 CPP din
Romania, obiectul urmaririi penale este de
a colecta probele necesare pentru a dovedi
existenta infractiunilor, de a identifica per-
soanele care au savarsit o infractiune si de
a stabili raspunderea penala, pentru a de-
cide daca ar trebui sa se dispuna, sau nu,
trimiterea in judecata.

Pe tot parcursul procesului penal,
faptuitorul poate deveni supus drepturilor
si obligatiilor legale, ca suspect sau, dupa
caz, ca inculpat. Astfel, CPP din Romania
stipuleaza ca suspectul este persoana pen-
tru care, din datele si probele existente
intr-un caz, exista o suspiciune rezonabila
ca a comis o infractiune prevazuta de le-
gea penala (CPP, art. 77), iar inculpatul este
persoana impotriva careia este initiata o
actiune penala (CPP, art. 82). Prin urmare,
calitatea inculpatului apare numai atunci
cand este initiata actiunea penala.
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court decision. The CPC ROM provides
in art. 550-601' this phase, the purpose
of which is to ensure the effective imple-
mentation of the decision taken during
the third phase. Unlike the previous CPC
(CPC of 1968), the current CPC ROM (CPC
of 2010) explicitly regulates the principle of
separation of judicial functions, stipulating
in art. 3 para. (1), the four judicial functions
that are exercised during the criminal trial:
the function of criminal prosecution, the
function of disposition regarding the fun-
damental rights and freedoms of a person
during the criminal prosecution stage, the
function of verifying the legality of the de-
cision to refer or not to refer to trial and
the function of the trial (court).

APPLIED METHODS AND MATERIALS

A series of methods were applied
for the research, including the analytical
method, the logical method, the philosoph-
ical method, including the norms underly-
ing the application of criminal procedure.

DISCUSSIONS AND RESULTS OBTAINED

With reference to the first phase, in
accordance with the provisions of art. 285
paragraph 1 of the CPC ROM, the object of
criminal prosecution is to collect the nec-
essary evidence to prove the existence of
crimes, to identify the persons who com-
mitted a crime and to establish criminal li-
ability, in order to decide whether or not to
order the referral to court.

Throughout the criminal process,
the perpetrator may become subject to le-
gal rights and obligations, as a suspect or,
as the case may be, as a defendant. Thus,
the CPC ROM stipulates that the suspect
is the person for whom, from the data and
evidence existing in a case, there is a rea-
sonable suspicion of having committed an
offense provided for by the criminal law
(CPC, art. 77), and the defendant is the per-
son against whom a criminal action is initi-
ated (CPC, art. 82).

Therefore, the status of the defend-
ant appears only when the criminal action
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»Colectarea de probe” este inteleasa
ca actiune, cuprinzand colectarea, prin
toate formele ei, cat si operatiunea de
examinare (de la latinescul considerati-
on) [1, p. 51], interpretare (de la latinescul
interpretatus) [2, p. 341], evaluare (de la
latinescul aestimatio) [3, p. 40] a probe-
lor, pentru a afla daca infractorul ar trebui
trimis in judecata. Colectarea de probe nu
pune probleme deosebite in privinta drep-
tului la viata privata (CPP, art. 100 alin. (1))
[4]. Colectarea datelor astfel obtinute tre-
buie insa protejate si nedivulgate in faza
urmaririi penale, raspunderea apartinand
organelor de urmarire penala care au in lu-
cru dosarele in cauza.

Referitor la obiectul urmaririi pe-
nale, chiar daca art. 285 CPP din Romania
nu contine prevederi exprese, acesta in-
clude identificarea victimei infractiunii,
ca activitate necesara in procesul penal,
obtinandu-se astfel date cu caracter per-
sonal, care desigur necesita a fi proteja-
te. La finalizarea cercetarilor, procurorul
este obligat sa verifice lucrarile de urma-
rire penala si sa se pronunte cu privire la
acestea, in termen de cel mult 15 zile de la
receptionarea dosarului cauzei, inaintat de
organul de cercetare penala (CPP, art. 322).
Cazurile sunt solutionate insa in conformi-
tate cu art. 327 CPP din Romania. In acest
sens, procurorul trebuie sa stabileasca fap-
tul ca dispozitiile legale care protejeaza
constatarea adevarului au fost respectate,
ca urmarirea penala este finalizata si ca
probele necesare exista si au fost produse
in mod legal, fara sa fi existat pe parcursul
cercetarilor incalcari ale drepturilor funda-
mentale, printre care dreptul la viata priva-
ta. Daca din materialul de urmarire penala
se concluzioneaza ca infractiunea exista,
ca a fost comisa de inculpat si nu exista
niciunul dintre elementele pentru care se

! Art. 100 CPP ROM. Administrarea probelor. (1) in
cursul urmaririi penale, organul de urmarire penala
strange si administreaza probe atat in favoarea, cat
si in defavoarea suspectului sau a inculpatului, din
oficiu sau la cerere.
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is initiated.

“Collection of evidence” is understood
as an action, encompassing the collection,
in all its forms, as well as the operation of
examination (from the Latin consideration)
[1, p. 51], interpretation (from the Latin in-
terprétatus) [2, p. 341], evaluation (from the
Latin aestimatio) [3, p. 40] of the evidence,
in order to find out whether the offend-
er should be sent to trial. The collection
of evidence does not pose any particular
problems with regard to the right to pri-
vacy (CPC, art. 100 para. (1)' ) [4]. However,
the collection of data thus obtained must
be protected and not disclosed during the
criminal investigation phase, the responsi-
bility belonging to the criminal investiga-
tion bodies handling the files in question.

Regarding the subject of criminal
prosecution, even if art. 285 of the CPC
ROM does not contain express provisions,
it also includes the identification of the vic-
tim of the crime, as a necessary activity in
the criminal process, thus obtaining per-
sonal data, which of course are part of and
require protection.

Upon completion of the investiga-
tions, the prosecutor is obliged to verify
the criminal prosecution work and to rule
on them, within a maximum of 15 days from
the receipt of the case file, submitted by
the criminal investigation body (CPC, art.
322). The cases are resolved, however, in
accordance with art. 327 of the CPC ROM.
In this regard, the prosecutor must estab-
lish that the legal provisions that protect
the establishment of the truth have been
respected, that the criminal prosecution is
completed and that the necessary evidence
exists and was produced legally and that
there were no violations of fundamental
rights during the investigations, including
the right to privacy. If it is concluded from
the criminal investigation material that the
crime exists, that it was committed by the

! Art. 100 CPC ROM. Administration of evidence. (1)
During the criminal investigation, the criminal inves-
tigation body collects and administers evidence both
in favor and against the suspect or defendant, ex of-
ficio or upon request.
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inlatura raspunderea penala, procurorul
emite actul de acuzare, prin care dispune
trimiterea in judecata; rechizitoriul trebu-
ie sa se limiteze la infractiune si la persoa-
na care este cercetata penal si trebuie sa
includa, pe langa specificatiile stipulate in
art. 286 alin. (2) CPP (data, locul emiterii,
numele si prenumele, calitatea autoritatii
emitente etc.), informatiile referitoare la
infractor, infractiunea de care este acuzat,
cadrul judiciar, probele pe care se inteme-
iaza acuzatia, masura preventiva luata si
durata acesteia, precum si decizia de se-
sizare. Procurorul emite si ordonanta prin
care inchide cazul sau renunta la acuzatii,
potrivit art. 327 alin. (2) CPP.

Spre deosebire de CPP precedent
(CPP din 1968), CPP din Romania actual nu
stipuleaza obligatia organului de urmari-
re penala sau a procurorului de a prezen-
ta dosarul cauzei inculpatului, deoarece
dreptul la aparare al acestuia din urma este
asigurat de reglementarile care stipuleaza
dreptul suspectului, dreptul inculpatului
sau dreptul avocatului de a asista la majori-
tatea actelor de urmarire penala si dreptul
lor de a consulta dosarul pe tot parcursul
procesului penal, in conditiile prevazute
de lege (CPP, art. 83, lit. b; art. 92). Proble-
me cu privire la dreptul la viata privata sunt
ca urmare a asistarii la majoritatea actelor
de urmarire penala si ca urmare a consul-
tarii dosarului, in aceasta faza a urmaririi
penale, intrucat legislatia (CPP, art. 94?) [4]

2 Art. 94 CPP din Roménia. Consultarea dosarului. (1)
Avocatul partilor si al subiectilor procesuali principali
are dreptul de a solicita consultarea dosarului pe tot
parcursul procesului penal. Acest drept nu poate fi
exercitat, nici restrans in mod abuziv. (2) Consultarea
dosarului presupune dreptul de a studia actele aces-
tuia, dreptul de a nota date sau informatii din dosar,
precum si de a obtine fotocopii pe cheltuiala clientu-
lui. (3) In cursul urmaririi penale, procurorul stabileste
data si durata consultarii intr-un termen rezonabil.
Acest drept poate fi delegat organului de cercetare
penala. (4) In cursul urmaririi penale, procurorul poate
restrictiona motivat consultarea dosarului, daca prin
aceasta s-ar putea aduce atingere bunei desfasurari
a urmaririi penale. Dupa punerea in miscare a actiu-
nii penale, restrictionarea se poate dispune pentru cel
mult 10 zile. (5) In cursul urmaririi penale, avocatul are
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defendant and that none of the elements
for which criminal liability is removed exist,
the prosecutor issues the indictment, by
which he orders the referral to court; the
indictment must be limited to the crime
and the person who is being criminally in-
vestigated and must include, in addition
to the specifications stipulated in art. 286
paragraph. (2) CPC (date, place of issuance,
name and surname, capacity of the issuing
authority, etc.), information regarding the
offender, the crime of which he is accused,
the judicial framework, the evidence on
which the accusation is based, the preven-
tive measure taken and its duration, as well
as the referral decision. The prosecutor
also issues the ordinance by which he clos-
es the case or drops the charges, according
to art. 327 paragraph. (2) CPC.

Unlike the previous CPC (CPC of
1968), the current CPC ROM does not stip-
ulate the obligation of the criminal inves-
tigation body or the prosecutor to pres-
ent the case file to the defendant, because
the latter’s right to defense is ensured by
the regulations stipulating the right of the
suspect, the right of the defendant or the
right of their lawyer to attend most of the
criminal investigation acts and their right
to consult the file throughout the criminal
trial, under the conditions provided by law
(CPC, art. 83, letter b; art. 92). Problems re-
garding the right to privacy arise as a result
of attending most of the criminal investiga-
tion acts and as a result of consulting the
file, in this phase of the criminal investiga-
tion, since the legislation (CPC, art. 94%) [4]

2 Art. 94 CPC ROM. Consultation of the file. (1) The law-
yer of the parties and the main procedural subjects has
the right to request consultation of the file throughout
the criminal trial. This right may not be exercised or
restricted abusively. (2) Consultation of the file implies
the right to study its documents, the right to note data
or information from the file, as well as to obtain pho-
tocopies at the client’s expense. (3) During the criminal
investigation, the prosecutor establishes the date and
duration of the consultation within a reasonable peri-
od. This right may be delegated to the criminal inves-
tigation body. (4) During the criminal investigation, the
prosecutor may restrict, with good reason, consulta-
tion of the file, if this could prejudice the proper con-
duct of the criminal investigation. After the initiation
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nu prevede modul de anonimizare/nedi-
vulgare a datelor cu caracter personal a ce-
lorlalte parti si informatiilor care conduc la
incalcarea dreptului la viata privata.

Urmarirea penala este efectuata de
organele de urmarire penala si de procu-
ror, potrivit art. 55 CPP. Organele de ur-
marire penala sunt: a) organele de urmari-
re penala ale politiei judiciare, b) organele
speciale de urmarire penala.

Organele de ancheta ale politiei judici-
are au un rol special in cadrul organelor de
urmarire penala, deoarece au competente
foarte largi, fiind capabile sa efectueze
investigatii pentru fiecare infractiune care
nu este atribuita in mod obligatoriu al-
tor organe de ancheta competente. In ca-
zuri urgente, acestea vor efectua acte de
investigatie care nu pot fi intarziate, chiar
daca se refera la un caz ce nu se afla in sfera
lor de competenta. Munca lor este raportata
imediat procurorului care le supraveghea-
za activitatea sau procurorului competent.
De asemenea, pot descinde la locul crimei,
efectuand desene si executand fotografii.
Probele colectate in acest mod, care contin
date cu caracter personal si informatii ce fac
obiectul dreptului la viata private, vor fi co-
roborate cu alte informatii obtinute perso-
nal. Rolul procurorului este esential: acesta
supravegheaza urmarirea penala, conduce
si controleaza in mod direct activitatea de
urmarire penala desfasurata de organele
de cercetare a politiei judiciare si de catre
alte organe speciale de ancheta, ocazie cu

obligatia de a pastra confidentialitatea sau secretul
datelor si actelor de care a luat cunostinta cu ocazia
consultarii dosarului. (6) In toate cazurile, avocatului
nu ii poate fi restrictionat dreptul de a consulta de-
claratiile partii sau ale subiectului procesual principal
pe care il asista ori il reprezinta. (7) In vederea prega-
tirii apararii, avocatul inculpatului are dreptul de a lua
cunostinta de intreg materialul dosarului de urmarire
penala in procedurile desfasurate in fata judecatorului
de drepturi si libertati privind masurile privative sau
restrictive de drepturi, la care avocatul participa. (8)
Disporzitiile prezentului articol se aplica in mod cores-
punzator cu privire la dreptul partilor si al subiectilor
procesuali principali de a consulta dosarul.
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does not provide for the anonymization/
non-disclosure of personal data of the oth-
er parties and information that leads to the
violation of the right to privacy.

Criminal prosecution is carried out
by the criminal investigation bodies and
the prosecutor, according to art. 55 of the
CPC. The criminal investigation bodies are:
a) the criminal investigation bodies of the
judicial police, b) the special criminal in-
vestigation bodies.

The investigative bodies of the judi-
cial police have a special role within the
criminal investigation bodies, as they have
very broad powers, being able to carry out
investigations for every crime that is not
necessarily attributed to other competent
investigative bodies. In urgent cases, they
may carry out investigative acts that can-
not be delayed, even if they refer to a case
that is not within their sphere of compe-
tence. Their work is immediately reported
to the prosecutor supervising their activity
or to the competent prosecutor. They may
visit the crime scene, make drawings and
take photographs. The data collected in this
way, which contain personal data and in-
formation that is the subject of the right to
private life, will be corroborated with other
information obtained personally. The role
of the prosecutor is essential, he supervises
the criminal investigation, directly manag-
es and controls the criminal investigation
activity carried out by the investigative

of the criminal action, the restriction may be ordered
for a maximum of 10 days. (5) During the criminal in-
vestigation, the lawyer is obliged to maintain the con-
fidentiality or secrecy of the data and documents of
which he became aware during the consultation of
the file. (6) In all cases, the lawyer may not be re-
stricted in his right to consult the statements of the
party or the main subject of the proceedings whom
he assists or represents. (7) In order to prepare the
defense, the defendant’s lawyer has the right to take
cognizance of the entire material of the criminal
investigation file in the proceedings conducted be-
fore the judge of rights and freedoms regarding the
measures depriving or restricting rights, in which the
lawyer participates. (8) The provisions of this article
shall apply accordingly with regard to the right of the
parties and the main subjects of the proceedings to
consult the file.
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care ar trebui sa asigure protectia datelor
obtinute, fara a fi divulgate. Procurorul insa
poate efectua orice act de urmarire penala in
dosarele pe care le supravegheaza, conform
art. 56 alin. (3) CPP din Roménia. In cazuri
speciale, in care procurorul nu are posibi-
litatea de a efectua ancheta penala perso-
nal, o delegatie poate interveni prin comisie
rogatorie, potrivit art. 200, art. 201 CPP din
Romania. Procurorii din cadrul parchetelor
ierarhic superioare pot, pentru efectuarea
cercetarii penale, sa preia cazurile aflate
in competenta unui parchet inferior, la co-
manda conducatorului ierarhic superior, cu
obligatia respectarii si protejarii prin nedi-
vulgare a datelor obtinute, care in caz con-
trar ar putea produce ulterior partilor pre-
judicii in privinta dreptului la viata privata.
Conform art. 61 CPP din Romania, pe
langa organele judiciare, pot exista si orga-
ne nejudiciare, care participa la procesul
de descoperire si stabilire a infractiunilor.
Rolul acestor organisme este acela de a
constata existenta infractiunilor comise in
domeniul lor de activitate. Astfel de orga-
nisme sunt: a) organele inspectiilor de stat,
ale altor organisme de stat, precum si ale
autoritatilor publice, institutiilor publice
sau ale altor entitati juridice de drept pu-
blic; b) organele de control si conduce-
re ale administratiei publice; c) organele
de ordine publica si securitate nationala,
pentru infractiunile identificate in tim-
pul exercitarii responsabilitatilor stabili-
te de lege. Ori de cate ori exista o suspi-
ciune rezonabila legata de savarsirea unei
infractiuni, organismele mentionate mai
sus au obligatia de a pregati procese ver-
bale privind circumstantele identificate.
Procesul verbal incheiat reprezinta un act
de sesizare a organelor de urmarire pena-
1a si nu poate fi supus controlului pe calea
contenciosului administrativ. Organisme-
le mentionate intocmesc documente care
constata infractiunea, au obligatia de a lua
masuri pentru a pastra locul unde au fost
comise infractiunile si pentru a colecta date
si informatii sau pastra dovezi materiale. In
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bodies of the judicial police and by other
special investigative bodies, on which oc-
casion he should transmit the protection of
the data obtained, without being disclosed.
The prosecutor, however, can carry out
any criminal investigation act in the files he
supervises and in a mandatory manner, ac-
cording to art. 56 paragraph (3) of the CPC
ROM. In special cases, in which the prose-
cutor does not have the possibility to carry
out the criminal investigation personally, a
delegation can intervene through a rogato-
ry commission, according to art. 200, art.
201 of the CPC ROM. Prosecutors within
the hierarchically superior prosecutor’s of-
fices may, in order to carry out the criminal
investigation, take over the cases under the
jurisdiction of a lower prosecutor’s office,
at the command of the hierarchically supe-
rior leader, with the obligation to respect
and protect by non-disclosure the data ob-
tained, which subsequently cause a viola-
tion of the parties’ right to privacy.
According to art. 61 of the CPC ROM,
in addition to judicial bodies, there may be
other non-judicial bodies that may par-
ticipate in the process of discovering and
establishing crimes. The role of these bod-
ies is to ascertain the existence of crimes
committed in their field of activity. Such
bodies are: a) state inspection bodies, other
state bodies, as well as public authorities,
public institutions or other legal entities
under public law; b) control and manage-
ment bodies of public administration; c)
public order and national security bodies,
for crimes identified during the exercise of
responsibilities established by law. When-
ever there is a reasonable suspicion of the
commission of a crime, the above-men-
tioned bodies are obliged to prepare re-
ports on the circumstances identified. The
concluded report represents an act of noti-
fication to the criminal prosecution bodies
and cannot be subject to control through
administrative litigation. The aforemen-
tioned bodies draw up documents es-
tablishing the crime, are obliged to take
measures to preserve the place where the
crimes were committed and to collect data
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cazul unui flagrant delict, aceleasi autoritati
au dreptul de a efectua perchezitii ale cor-
pului si ale vehiculelor, de a retine infrac-
torul, aducand toate acestea imediat in fata
organelor de urmarire penala. Documente-
le emise de aceste organe sunt trimise pro-
curorului. Prin activitatea intreprinsa, ca
urmare a constatarii infractiunilor, organe-
le nejudiciare intra in posesia de date care,
daca sunt divulgate, fac obiectul incalcarii
dreptului la viata privata. Raspunderea (de
la latinescul responsio-onis) [5, p.348] si
confidentialitatea (de la latinescul arcanus)
[6, p.59] acestor autoritati trebuie consem-
nate in documentele constatate pentru a
produce efecte, ca sa nu existe greseli prin
divulgare care sa provoace ulterior lezarea
dreptului partilor la viata privata.
Pregatirea pentru initierea
investigatiei si urmaririi penale. Cand se-
sizarea indeplineste conditiile cerute de
lege, inceperea urmaririi penale este dis-
pusa de organul de urmarire penala cu pri-
vire la fapta savarsita sau comiterea careia
se pregateste, chiar daca autorul este indi-
cat sau cunoscut (art. 305 alin. (1) CPP). Or-
ganele de urmarire penala pot lua masuri
numai dupa ce au fost sesizate in mod ofi-
cial cu privire la savarsirea unei infractiuni.
Notificarea externa se face prin reclamatie
sau denunt. Organul de urmarire penala se
poate sesiza si din oficiu. Atunci cand pro-
bele existente constituie o cauza probabila
de a crede ca o anumita persoana a comis
infractiunea care a justificat inceperea ur-
maririi penale si nu se aplica niciunul din-
tre cazurile care impiedica actiunea penala
conform art. 16 alin. (1) CPP, organele de
urmarire penala dispun continuarea cer-
cetarii penale in legatura cu persoana re-
spectiva, iar aceasta din urma va dobandi
calitatea de suspect. Decizia luata de orga-
nul de urmarire penala este supusa confir-
marii procurorului in termen de 3 zile (art.
305 alin. (3) CPP). Din momentul inceperii
urmaririi penale, faptuitorul dobandeste
calitatea de suspect in raportul juridic al
legii procesuale penale, pana la punctul in
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and information or preserve material evi-
dence. In the event of a flagrant crime, the
same authorities have the right to carry out
searches of the body and vehicles, to detain
the offender and to bring them immediate-
ly before the criminal investigation bodies.
The documents issued by these bodies are
sent to the prosecutor. Through the activ-
ity undertaken, as a result of establishing
the crimes, the non-judicial bodies come
into possession of data that are the subject
of a violation of the right to privacy if dis-
closed. Responsibility (from the Latin re-
sponsio-onis) [5, p.348] and confidentiality
(from the Latin arcdanus) [6, p.59], p. these
authorities must be recorded in the doc-
uments found to produce effects, so that
there are no mistakes through erroneous
disclosure that may subsequently cause vi-
olations of the parties’ right to private life.
Preparation for the initiation of the
investigation and criminal prosecution.
When the notification meets the conditions
required by law, the initiation of the crim-
inal prosecution is ordered by the criminal
prosecution body with regard to the act
committed or the commission of which is
being prepared, even if the perpetrator is
indicated or known (art. 305 para. (1) CPC).
Criminal prosecution bodies may take
measures only after they have been offi-
cially notified of the commission of a crime.
External notification is made by complaint
or denunciation. The criminal investigation
body may also initiate proceedings ex of-
ficio. When the evidence in the case con-
stitutes probable cause to believe that a
particular person has committed the crime
that justified the initiation of criminal pro-
ceedings and none of the cases preventing
criminal proceedings under Art. 16 para. (1)
of the CPC apply, the criminal investigation
bodies shall order the continuation of the
criminal investigation in relation to the per-
son concerned, and the latter shall acquire
the status of suspect. The decision taken
by the criminal investigation body shall be
subject to confirmation by the prosecu-
tor within 3 days (art. 305 para. (3) of the
CPC). From the moment of the initiation of
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care este initiata actiunea penala impotriva
acestuia, dobandind calitatea de inculpat.
Actiunea penala este initiata de procuror,
printr-o ordonanta, in timpul anchetei pe-
nale, atunci cand constata ca exista do-
vezi care sa ateste ca o persoana a comis o
infractiune si niciunul dintre cazurile pre-
vazute la art. 16 alin. (1) nu se aplica (CPP,
art. 309).

In procedura penala romaneasca, desi
organul de urmarire penala are obligatia de
a initia urmarirea penala atunci cand se-
sizarea indeplineste conditiile cerute de
lege, procurorul poate renunta ulterior la
exercitarea actiunii penale daca, avand in
vedere elementele concrete ale cauzei, nu
exista interesul public in realizarea obiec-
tivului sau.

Principiile nullum crimen sine lege si
nulla poena sine lege, care semnifica legali-
tatea incriminarilor si legalitatea pedepse-
lor in dreptul penal, au drept corespondent
in procedura principiul nulla justitia sine
lege, si anume ca nu exista dreptate in afara
legii. Consacrat ca regula de baza a proce-
durii penale, in art. 2 CPP se arata ca pro-
cesul penal se desfasoara in conformitate
cu legea. Dispozitiile CPP permit procuro-
rului sa mediteze asupra oportunitatii unei
anchete penale intr-un caz de importanta
redusa, pentru ca resursele de ancheta sa
poata fi directionate catre dosare mai im-
portante. Astfel, CPP face trimitere in mod
expres la principiul oportunitatii in art. 7
alin. (2) CPP, care prevede ca ,in cazurile
si conditiile specificate de lege, procurorul
poate renunta la exercitarea actiunii pena-
le daca, avand in vedere elementele con-
crete ale cauzei, nu exista interes public
in indeplinirea obiectului sau”. Mai mult,
art. 318 alin. (1) CPP prevede ca in situatia
infractiunilor pentru care legea impune pe-
deapsa unei amenzi sau cu inchisoarea de
cel mult 7 ani, procurorul poate renunta la
acuzatii atunci cand se constata ca nu exis-
ta interes public in urmarirea penala. Art.
318 alin. (2) CPP prevede criteriile luate in
considerare de procuror atunci cand evalu-
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criminal proceedings, the perpetrator shall
acquire the status of suspect in the legal
relationship of the criminal procedural law,
up to the point at which criminal proceed-
ings are initiated against him, acquiring the
status of defendant. The criminal action is
initiated by the prosecutor, through an or-
dinance, during the criminal investigation,
when he finds that there is evidence to
prove that a person has committed a crime
and none of the cases provided for in art. 16
para. (1) apply (CPC, art. 309).

In Romanian criminal procedure, al-
though the criminal prosecution body is
obliged to initiate criminal prosecution
when the notification meets the condi-
tions required by law, the prosecutor may
subsequently waive the exercise of crimi-
nal action if, given the concrete elements
of the case, there is no public interest in
achieving its object.

The principles nullum crimen sine
lege and nulla poena sine lege, which signify
the legality of incriminations and the legal-
ity of punishments in criminal law, have as
their procedural counterpart the principle
nulla justitia sine lege, namely that there is
no justice outside the law. Enshrined as a
basic rule of criminal procedure, in art. 2 of
the CPC, it is stated that the criminal trial
is conducted in accordance with the law.
The provisions of the CPP allow the prose-
cutor to reflect on the appropriateness of a
criminal investigation in a case of reduced
importance, so that investigative resourc-
es can be directed to more important files.
Thus, the CPC expressly refers to the prin-
ciple of appropriateness in art. 7 para. (2)
CPC, which provides that “in the cases and
conditions specified by law, the prosecutor
may waive the exercise of criminal action
if, given the concrete elements of the case,
there is no public interest in fulfilling its
object”. Furthermore, art. 318 para. (1) CPC
provides that in the case of offences for
which the law imposes a penalty of a fine
or a prison sentence of up to 7 years, the
prosecutor may waive the charges when
it is established that there is no public in-
terest in the criminal prosecution. Art. 318
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eaza daca exista sau nu un astfel de interes
public, de exemplu continutul infractiunii
si circumstantele concrete ale savarsirii
acesteia, modul de operare si instrumente-
le utilizate, scopul infractiunii, consecintele
care au avut loc sau ar fi putut sa apara, etc.
Textul se aplica si in situatia unui faptui-
tor necunoscut, privind renuntarea la ur-
marire penala. Procurorul poate dispune
odata cu renuntarea la urmarire penala
si consultarea suspectului sau inculpatu-
lui, ca sa indeplineasca una sau mai multe
obligatii, prevazute la art. 318 alin. (6) CPP.
Aceste obligatii le denumim sanctiuni, care
pot produce, odata cu aplicarea, imixtiuni
in viata privata: eliminarea consecintelor
infractiunii cu privire la acordul cu partea
civila asupra unei cai de reparare, in care se
dezvaluie date cu caracter personal; pre-
zentarea unei scuze publice catre victima;
prestarea serviciului comunitar pentru un
interval de timp de cel putin 30 si nu mai
mult de 60 de zile, cu exceptia cazului in
care sanatatea lor le impiedica sa ofere ast-
fel de servicii comunitare; inrolarea intr-un
program de consiliere. In caz de nerespec-
tare a obligatiilor in termenul stabilit de
procuror, acesta revoca ordonanta. Sarci-
na probei pentru respectarea obligatiilor
sau prezentarea motivelor nerespectarii
obligatiilor revine suspectului sau inculpa-
tului. O noua renuntare la urmarirea penala
in acelasi caz nu mai este posibila. Ordinul
procurorului de renuntare la exercitarea
actiunii penale este verificat de judecatorul
de camera preliminara, care stabileste le-
galitatea si legitimitatea ordinului (CPP, art.
318 alin. (12)). Se pune intrebarea: indepli-
nirea obligatiilor prevazute de art. 318 alin.
(6) CPP in aceasta faza a urmaririi penale,
in vederea renuntarii la urmarire penala, in
situatiile in care afecteaza viata privata a
suspectilor /inculpatilor, ar trebui dispuse?
In astfel de situatii, suspectii /inculpatii isi
asuma faptul ca viata privata le este afec-
tata, accept care creeaza acest acord indi-
rect prin asumarea respectarii obligatiilor
stabilite. Pentru o mai buna protejare a
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para. (2) CPC provides the criteria taken
into account by the prosecutor when as-
sessing whether or not such a public inter-
est exists, for example the content of the
offence and the concrete circumstances of
its commission, the mode of operation and
the instruments used, the purpose of the
offence, the consequences that occurred
or could have occurred, etc. The text also
applies in the case of an unknown perpe-
trator, regarding the waiver of criminal
prosecution. The prosecutor may order,
together with the renunciation of crimi-
nal prosecution and consultation with the
suspect or defendant, to fulfill one or more
obligations, provided for in art. 318 para.
(6) of the CPC. We call these obligations
sanctions and, together with their applica-
tion, may result in interference in private
life: elimination of the consequences of the
crime regarding the agreement with the
civil party on a remedy, in which personal
data is disclosed; presentation of a public
apology to the victim; provision of commu-
nity service for a period of at least 30 and
no more than 60 days, unless their health
prevents them from providing such com-
munity services; enrollment in a counseling
program. In case of failure to comply with
the obligations within the time limit estab-
lished by the prosecutor, he shall revoke
the order. The burden of proof for compli-
ance with the obligations or presentation
of the reasons for non-compliance with the
obligations lies with the suspect or defend-
ant. A new waiver of criminal prosecution
in the same case is no longer possible. The
prosecutor’s order to waive the exercise of
criminal action is verified by the prelim-
inary chamber judge, who establishes the
legality and legitimacy of the order (CPC,
art. 318 paragraph (12)). The question aris-
es: should the fulfillment of the obligations
provided for in art. 318 paragraph (6) CPC
at this stage of the criminal prosecution,
in order to waive criminal prosecution, in
situations where it affects the private life
of the suspects/defendants, be ordered? In
such situations, the suspects/defendants
assume the fact that their private life is af-
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dreptului la viata privata, propunerea con-
sta in prezentarea suspectilor /inculpatilor
a faptului ca va fi afectata viata lor privata,
modul si situatiile de care se poate dispune
pentru protejarea datelor cu caracter per-
sonal si a informatiilor ce le pot afecta viata
privata.

In procesul penal romanesc, partile
sunt litiganti care intenteaza actiuni judi-
ciare sau impotriva carora sunt intentate
actiuni judiciare (CPP, art. 32). In cursul pro-
cesului penal, subiectul activ al infractiunii
primeste diferite calitati procesuale, care
au semnificatii distincte, cu rezonante in
structura continutului raportului proce-
sual penal juridic. Cu alte cuvinte, calitatile
procesuale primite de faptuitor in timpul
procesului penal implica obligatii si drep-
turi pe care persoana responsabila penal
trebuie sa le suporte sau sa le execute in
timpul activitatii procesuale.

Suspectul este principalul subiect pa-
siv al relatiei procesuale juridice si aceasta
calitate este primita prin ordonanta sau,
in mod exceptional, prin declaratia orala
a procurorului (in cazul infractiunilor co-
mise de audienta, in cursul unei sedinte
judecatoresti, in conditiile stipulate la CPP,
art. 360), atunci cand probele existente
constituie o cauza probabila de a crede ca
0 anumita persoana a comis infractiunea
care a justificat inceperea urmaririi pena-
le si nu sunt aplicate cazurile care inlatu-
ra raspunderea penala, prevazute la art.
16 alin. (1) CPP (CPP, art. 33 si 305 alin. 3).
Astfel, organul de urmarire penala dispune
continuarea urmaririi penale in legatura cu
persoana respectiva, iar acesta din urma va
dobandi calitatea de suspect si va fi supusa
drepturilor si obligatiilor procedurale.

Suspectul este persoana impotriva
careia se desfasoara urmarirea penala, ata-
ta timp cat nu a fost initiata actiunea pena-
la impotriva acestuia. Cu exceptia cazului
in care legea prevede altfel, suspectul are
drepturile prevazute de lege pentru incul-
pat (CPP, art. 78). Calitatea de inculpat apare
odata cu initierea actiunii penale. Persoa-
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fected, an acceptance that creates this in-
direct agreement by assuming compliance
with the established obligations. For better
protection of the right to privacy, the pro-
posal consists in informing the suspects/
defendants of the fact that their private life
will be affected, the manner and the situ-
ations they may have to protect personal
data and the information presented that
may affect their private life.

In Romanian criminal proceedings,
the parties are litigants who initiate legal
proceedings or against whom legal pro-
ceedings are initiated (CPC, art. 32).

During the criminal proceedings, the
active subject of the crime receives dif-
ferent procedural qualities, which have
distinct meanings, with resonances in the
structure of the content of the criminal-ju-
ridical procedural report. In other words,
the procedural qualities received by the
perpetrator during the criminal proceed-
ings imply obligations and rights that the
criminally responsible person must bear or
execute during the procedural activity.

The suspect is the main passive sub-
ject of the legal procedural relationship
and this status is received by order or, ex-
ceptionally, by the oral statement of the
prosecutor (in the case of crimes commit-
ted by the audience, during a court session,
under the conditions stipulated in the CPC,
art. 360), when the evidence in the case
constitutes probable cause to believe that
a certain person committed the crime that
justified the initiation of the criminal inves-
tigation and the cases that eliminate crim-
inal liability, provided for in art. 16 para. (1)
CPC (CPC, art. 33 and 305 para. 3), are not
applied. Thus, the criminal investigation
body orders the continuation of the crimi-
nal investigation in relation to the respec-
tive person, and the latter will acquire the
status of suspect and will be subject to pro-
cedural rights and obligations. The suspect
is the person against whom the criminal
investigation is being conducted, as long
as the criminal action has not been initiat-
ed against him. Unless otherwise provided
by law, the suspect has the rights provided
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na impotriva careia a fost pusa in miscare
actiunea penala obtine calitatea de inculpat
(CPP, art. 82). Actiunea penala reprezinta
mijlocul legal prin care se realizeaza sco-
pul procesului penal. Obiectivul sau este de
a raspunde penal acelor persoane fizice si
juridice care au comis infractiuni.

Termenul ,subiect activ”’ inseamna in
general faptuitor, dar cuprinde si notiunile
de ,autor”, ,instigator” si ,complice” in sen-
sul legii penale. Actualul CPP roman con-
sacra termenul ,suspect”, in timp ce sub
fostul CPP (CPP din 1968) termenul a fost
absent, fiind folosit doar de literatura juri-
dica.

Organele de urmarire penala decid
momentul declansarii actiunii penale nu-
mai in momentul cand exista suficiente do-
vezi ale culpabilitatii introduse in caz. Acte-
le procedurale prin care unei persoane i se
confera acest statut sunt ordonanta de pu-
nere in miscare a actiunii penale si, in mod
exceptional, declaratia orala a procurorului
(in cazul infractiunilor comise de audienta,
in cursul unei sedinte judecatoresti, in te-
meiul conditiile stipulate la CPP, art. 360).
Astfel, inculpatul este considerat parte in
proces, avand anumite obligatii pe care
suspectul nu le are. De exemplu, singura
masura preventiva care poate fi dispusa
impotriva suspectului este luarea in cus-
todie, in timp ce organele judiciare pot lua
orice masura preventiva impotriva incul-
patului, inclusiv control judiciar, control
judiciar pe cautiune, arest la domiciliu sau
arest preventiv. Inculpatul, impotriva caru-
ia se dispune arestul la domiciliu sau arestul
preventiv, trebuie audiat. Calitatea de in-
culpat se va schimba cu cea de condamnat
atunci cand decizia penala devine definiti-
va. De asemenea, inculpatul are drepturi,
de exemplu: dreptul la aparare, dreptul de
a consulta dosarul cauzei in faza urmaririi
penale, ocazie cu care se iveste posibilita-
tea obtinerii de date cu caracter personal
a partii adverse, creand o vulnerabilitate a
sistemului asupra drepturilor si libertatilor
fundamentale.
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by law for the defendant (CPC, art. 78). The
status of defendant arises with the initia-
tion of criminal proceedings. The person
against whom the criminal proceedings
have been initiated acquires the status of
defendant (CPC, art. 82). Criminal proceed-
ings represent the legal means by which
the purpose of the criminal process is
achieved. Its objective is to hold those nat-
ural and legal persons who have committed
crimes criminally liable.

The term “active subject” generally
means perpetrator, but also includes the
notions of “author”, “instigator” and “ac-
complice” within the meaning of criminal
law. The current Romanian CPC enshrines
the term “suspect”, while under the former
CPC (CPC of 1968), the term was absent,
being used only in legal literature.

The criminal prosecution bodies de-
cide when to initiate criminal proceedings,
only when there is sufficient evidence of
the culpability introduced in the case. The
procedural acts by which a person is grant-
ed this status are the order to initiate crimi-
nal proceedings and, exceptionally, the oral
statement of the prosecutor (in the case of
crimes committed by the audience, dur-
ing a court hearing, under the conditions
stipulated in the CPC, art. 360). Thus, the
defendant is considered a party to the tri-
al, having certain obligations that the sus-
pect does not have. For example, the only
preventive measure that can be ordered
against the suspect is taking into custo-
dy, while the judicial bodies can take any
preventive measure against the defendant,
including judicial control, judicial control
on bail, house arrest or preventive arrest.
The defendant, against whom house arrest
or preventive arrest is ordered, must be
heard. The status of defendant will change
to that of convict when the criminal deci-
sion becomes final. The defendant also has
rights, for example: the right to defense,
the right to consult the case file, during the
criminal investigation phase, which creates
the possibility of obtaining personal data of
the opposing party, creating a vulnerabili-
ty of the system to fundamental rights and
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CPP, art. 300 alin. (2), prevede obligatia
legala a organului de urmarire penala de a
informa procurorul cu privire la activitatile
pe care le desfasoara sau intentioneaza sa
le intreprinda. Se creeaza forma de a prote-
jare a modului de respectare a drepturilor
si libertatilor fundamentale, prin verifica-
rea activitatilor. Dupa intocmirea rechizi-
toriului, prin care inculpatul este trimis in
judecata, procurorul nu mai este informat
despre caz.

Cand probele existente constituie o
cauza probabila de a crede ca o anumita
persoana a comis infractiunea care a justi-
ficat inceperea cercetarii penale si niciunul
dintre cazurile care impiedica actiunea pe-
nala conform art. 16 alin. (1) CPP, organele
de urmarire penala vor dispune continu-
area cercetarii penale in legatura cu per-
soana respectiva, iar aceasta din urma va
dobandi calitatea de suspect (CPP, art. 305
alin. 3). Decizia luata de organul de urmari-
re penala este supusa confirmarii procuro-
rului in termen de 3 zile. Astfel, o persoana
devine suspecta numai dupa inceperea ur-
maririi penale. Mai mult, ca o conditie spe-
ciala, art. 109 din Constitutia Romaniei pre-
vede ca numai Camera Deputatilor, Senatul
si presedintele Romaniei au dreptul sa so-
licite urmarirea penala a ministrilor guver-
namentali pentru fapte comise in timpul
exercitarii functiilor lor; daca s-a solicitat
urmarirea penald, presedintele Romaniei
poate dispune suspendarea acestora din
functie. Aducerea in fata instantei a unui
membru al guvernului duce la suspendarea
acestuia din functie. In legile penale specia-
le, atat persoanele juridice, cat si persoane-
le fizice sunt obligate sa ofere informatiile
solicitate de autoritatile specializate, care
bineinteles contin date cu caracter perso-
nal, din punct de vedere al dreptului la viata
privata. In mod similar, prevederile Legii
87/1994 privind combaterea fraudei fisca-
le si ale CPP, se specifica obligatia persoa-
nelor care ocupa functii de conducere de
a informa imediat procurorul sau organul
de urmarire penala cu privire la savarsirea
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freedoms.

CPC, art. 300 para. (2) provides for
the legal obligation of the criminal investi-
gation body to inform the prosecutor about
the activities it carries out or intends to
carry out. It creates the form of protect-
ing and respecting fundamental rights and
freedoms, by verifying the activities. After
the indictment is drawn up, by which the
defendant is sent to trial, the prosecutor is
no longer informed about the case.

When the evidence available in the
case constitutes probable cause to believe
that a certain person committed the crime
that justified the initiation of the criminal
investigation and none of the cases that
prevent criminal proceedings according to
art. 16 para. (1) CPC, the criminal investiga-
tion bodies will order the continuation of
the criminal investigation in relation to the
respective person, and the latter will ac-
quire the status of suspect (CPC, art. 305
para. 3). The decision taken by the criminal
investigation body is subject to confirma-
tion by the prosecutor within 3 days. Thus,
a person becomes a suspect only after the
initiation of criminal proceedings. Moreo-
ver, as a special condition, art. 109 of the
Romanian Constitution provides that only
the Chamber of Deputies, the Senate and
the President of Romania have the right
to request criminal proceedings against
government ministers for acts committed
during the exercise of their functions. If
criminal proceedings have been requested,
the President of Romania may order their
suspension from office. Bringing a mem-
ber of the government to court leads to his
suspension from office. In special crimi-
nal laws, both legal entities and individu-
als are obliged to provide the information
requested by the specialized authorities,
which of course contain personal data,
from the point of view of the right to pri-
vate life. Similarly, the provisions of Law
87/1994 on combating tax fraud and of the
CPC, provide for the obligation of persons
holding management positions to immedi-
ately inform the prosecutor or the crimi-
nal investigation body about the commis-
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unei infractiuni. Conform articolului 267 al
CP, incalcarea acestei obligatii poate de-
veni o infractiune (omiterea notificarii or-
ganelor judiciare - fapta unui functionar
public care, afland despre savarsirea unei
infractiuni incriminate de lege in legatu-
ra cu serviciul lui, omite notificarea ime-
diata a organului de urmarire penala, se
pedepseste cu cel putin 3 luni si nu mai
mult de 3 ani inchisoare sau cu amenda).
Daca fapta este comisa cu imprudenta, pe-
deapsa consta in cel putin 3 luni si nu mai
mult de 1 an de inchisoare sau o amenda.

In cazul infractiunilor in flagrant de-
lict, exista cateva reguli procedurale speci-
ale care au fost instituite datorita necesitatii
simplificarii formelor de desfasurare a pro-
cesului penal si pentru responsabilizarea
imediata a faptuitorului (CPP, art. 293, 298).
Desi exista unele norme derogatorii de la
procedura normala a procesului penal,
principiile de baza care ghideaza procesul
penal sunt respectate in acelasi mod. Une-
ori, faptuitorul este prins ,in flagrant” sau
imediat dupa savarsire. Faptuitorul poate
fi urmarit uneori de persoana vatamata,
de un martor ocular sau de un protest pu-
blic si, de asemenea, de camere publice. De
asemenea, faptuitorul poate fi prins aproa-
pe de locul crimei cu arme, instrumente
sau orice alte obiecte care sugereaza ca el
/ ea a participat la crima. Pe baza caracte-
rului de urgenta al acestei proceduri spe-
ciale, organele de urmarire penala pot lua
unele masuri urgente in cazurile referitoa-
re la infractiuni care sunt atribuite exclusiv
competentei procurorului.

In acest sens, art. 60 CPP se refera la
situatii urgente si prevede ca procurorul
sau organul de urmarire penala, dupa caz,
are obligatia de a efectua acte de urma-
rire penala care nu pot fi intarziate, chiar
daca acestea se refera la un caz ce nu in-
tra sub incidenta jurisdictia lor, date care
contin informatii, unele dintre acestea cu
caracter personal. Lucrarile pregatite in
astfel de cazuri vor fi trimise imediat pro-
curorului care este competent. Alte orga-
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sion of a crime. According to Article 267
of the Criminal Code, the violation of this
obligation may become a crime (omission
to notify the judicial bodies - the act of a
public official who, having learned about
the commission of a crime incriminated by
law in connection with the service in which
he works, omits to immediately notify the
criminal investigation body, is punished
with at least 3 months and not more than 3
years of imprisonment or a fine). If the act
is committed recklessly, the punishment
consists of at least 3 months and not more
than 1 year of imprisonment or a fine.

In the case of crimes committed in
flagrante delicto, there are some special
procedural rules that were established due
to the need to simplify the forms of con-
ducting the criminal process and for the
immediate accountability of the perpetra-
tor (CPC, Art. 293, 298). Although there are
some derogatory rules from the normal
procedure of the criminal process, the ba-
sic principles that guide the criminal pro-
cess are respected in the same way. Some-
times the perpetrator is caught “in the
act” or immediately after the crime. The
perpetrator can sometimes be followed
by the injured person, an eyewitness or a
public protest and also by public cameras.
The perpetrator can also be caught close to
the crime scene with weapons, tools or any
other objects that suggest that he /she par-
ticipated in the crime. Based on the urgent
nature of this special procedure, the crim-
inal investigation bodies can take some ur-
gent measures in cases concerning crimes
that are attributed exclusively to the com-
petence of the prosecutor.

In this regard, art. 60 of the CPC re-
fers to urgent situations and provides that
the prosecutor or the criminal investigation
body, as the case may be, is obliged to carry
out criminal investigation acts that cannot
be delayed, even if they refer to a case that
does not fall under their jurisdiction, data
containing information, some of which is of
a personal nature. The works prepared in
such cases will be sent immediately to the
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nisme prevazute in art. 61 si 62 CPP sunt
competente sa stabileasca o infractiune si
in flagrant delict, de exemplu: agentiile de
inspectie de stat, capitanii navei sau aero-
navei etc., carora li se cere sa predea ime-
diat —procurorului sau organului de urma-
rire penala - faptuitorul, lucrarile efectuate
si probele colectate, pentru a respecta ter-
menii acestei proceduri. Confidentialitatea
datelor revine inclusiv acestor organisme si
ar trebui consemnate in procesele verbale
astfel constituite. In cazul infractiunilor in
flagrant delict, organele de ordine publica
si de securitate nationala redacteaza un
raport si descriu toate elementele gasite si
activitatile intreprinse, prezintand rapor-
tul organului de urmarire penala fara in-
tarziere. Raportul contine bineinteles date
care pot produce prin divulgare incalcarea
dreptului la viata privata. Plangerile si ce-
rerile depuse in scris, probele materiale,
obiectele si documentele confiscate la con-
statarea savarsirii infractiunii vor fi predate
organului de urmarire penala (CPP, art. 293
alin. 3, 4). Sarcina responsabilitatii si ras-
punderii protejarii si nedivulgarii datelor
trebuie sa revina tuturor organelor care au
participat la constatarea infractiunii. Pro-
cedura in cazul unei infractiuni ,in fapta”
stabileste obligatia ca organul de urmarire
penala sa constate in mod oficial savarsirea
unei infractiuni chiar si in absenta unei
plangeri preliminare, cu obligatia de nedi-
vulgare a cauzei, nu numai a informatiilor
generale privind datele persoanei si modul
de savarsire. Dupa constatarea savarsirii
unei infractiuni in flagrant delict, organul
de urmarire penala solicita victimei sa in-
trebe daca doreste sa depuna o plangere
preliminara si, daca raspunsul este afirma-
tiv, va incepe urmarirea penala. In cazul in
care raspunsul este negativ, iar cercetarea
se efectueaza la plangerea prealabila a per-
soanei vatamate, organul de urmarire pe-
nala va prezenta documentatia procuroru-
lui, insotita de o propunere de inchidere a
cazului, prin masurile de protejare a date-
lor acestei parti.
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prosecutor who is competent. Other bod-
ies provided for in art. 61 and 62 of the CPC
are competent to establish a crime even in
flagrante delicto, for example: state inspec-
tion agencies, ship or aircraft captains, etc.,
who are required to immediately hand over
to the prosecutor or the criminal investi-
gation body, the perpetrator, the works
carried out and the evidence collected, in
order to comply with the terms of this pro-
cedure. The confidentiality of the data also
lies with these bodies and should be re-
corded in the minutes thus established. In
the case of crimes committed in flagrante
delicto, the public order and national secu-
rity bodies shall draw up a report and de-
scribe all the elements they have found and
the activities undertaken and submit the
report to the criminal investigation body
without delay. The report shall of course
contain data that may, through disclosure,
violate the right to privacy. Written com-
plaints and requests, material evidence, as
well as objects and documents confiscat-
ed upon the discovery of the crime shall be
handed over to the criminal investigation
body (CPC, art. 293 para. 3, 4). The task of
responsibility and liability for the protec-
tion and non-disclosure of data must fall
on all bodies that participated in the dis-
covery of the crime. The procedure in the
case of a crime “in fact” establishes the ob-
ligation for the criminal investigation body
to officially establish the commission of a
crime even in the absence of a preliminary
complaint, with the obligation not to dis-
close the cause, not only general informa-
tion regarding the person’s data and the
manner of commission. After establishing
the commission of a crime in flagrante de-
licto, the criminal investigation body asks
the victim to ask if he or she wishes to file a
preliminary complaint and, if the answer is
affirmative, the criminal investigation body
will begin. If the answer is negative and the
investigation is carried out upon the pre-
liminary complaint of the injured person,
the criminal investigation body will present
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Declaratiile suspectului sau ale in-
culpatului sunt incluse printre mijloacele
de proba in cadrul procedurii penale (CPP,
art. 97) datorita faptului ca acesta cunoaste
cel mai bine circumstantele in care a fost
comisa infractiunea la care s-a angajat. Cu
toate acestea, declaratiile suspectului sau
ale inculpatului reprezinta un drept si nu
o datorie (nemo tenetur edere contra se).
In prima etapa a procesului penal, suspec-
tul este audiat la inceputul urmaririi pe-
nale (CPP, art. 107, 109), precum si atunci
cand se ia orice masura preventiva (luarea
in custodie, control judiciar, control judi-
ciar pe cautiune, arest la domiciliu, arest
preventiv, CPP, art. 209, 212, 214, 216, 219,
220, 225). In cazul suspectului sau al incul-
patului, procedura de interogare urmeaza
un set de reguli procedurale sau tactice.
Inainte de a fi audiat, suspectul sau incul-
patul e intrebat despre datele sale perso-
nale, dupa care este informat despre ac-
tul care constituie obiectul cauzei, despre
consideratiile juridice si dreptul sa aiba
un avocat aparator, precum si dreptul de
a pastra tacerea, deoarece tot ce spune el
poate fi folosit impotriva lui. La prezenta-
rea drepturilor suspectului sau inculpa-
tului, exista situatii cand se impune pro-
tejarea dreptului la viata privata. Cu toate
acestea, art. 109 alin. 2 din Constitutia Ro-
maniei prevede o limitare a acestei masuri,
stipuland ca numai Camera Deputatilor,
Senatul si Presedintele Romaniei au drep-
tul sa solicite urmarirea penala a membri-
lor guvernului pentru fapte comise in tim-
pul exercitarii functiilor lor. Prin urmare,
chiar daca suspectul sau inculpatul admite
infractiunea (autoincriminare), acesta nu
poate fi interogat de organele de urmari-
re penala pentru acest fapt fara autoritatea
institutiilor mentionate mai sus. Probleme
cu privire la incalcarea dreptului la viata
private pot aparea intrucat informatiile si
datele din dosare sunt inaintate Camerei
Deputatilor, Senatului si Presedintiei Ro-
maniei, institutii care pot divulga astfel de
date care afecteaza dreptul la viata privata
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the documentation to the prosecutor, ac-
companied by a proposal to close the case,
through measures to protect the data of
this party.

The statements of the suspect or
the defendant are included among the
means of evidence in the criminal proce-
dure (CPC, art. 97) due to the fact that they
know best the circumstances in which the
crime they have committed was commit-
ted. However, the statements of the sus-
pect or the defendant represent a right and
not a duty (nemo tenetur edere contra se).
In the first stage of the criminal process,
the suspect is heard at the beginning of the
criminal investigation (CPC, art. 107, 109),
as well as when any preventive measure is
taken (taking into custody, judicial control,
judicial control on bail), house arrest, pre-
ventive arrest, (CPC, art. 209, 212, 214, 216,
219, 220, 225). In the case of the suspect or
the defendant, the interrogation proce-
dure follows a set of procedural or tactical
rules. Before being questioned, the suspect
or defendant is asked about his personal
data, after which he is informed about the
act that constitutes the subject of the case,
about the legal considerations, the right to
have a defense lawyer, as well as the right to
remain silent, because everything he says
can be used against him. When presenting
the rights and the suspect or defendant
the situations when it is necessary to pro-
tect the right to their private life. However,
art. 109 paragraph 2 of the Romanian Con-
stitution provides for a limitation of this
measure, stipulating that only the Cham-
ber of Deputies, the Senate and the Pres-
ident of Romania have the right to request
the criminal prosecution of members of
the government for acts committed during
the exercise of their functions. Therefore,
even if the suspect or defendant admits
the crime (self-incrimination), they cannot
be questioned by the criminal prosecution
bodies for this act without the authority of
the institutions mentioned above. Issues
regarding the violation of the right to pri-
vacy may arise as the information and data
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(ex.: cauza CtEDO Cdsuneanu c. Romaniet,
din 16 aprilie 2013, nr. 22018 /10) [7].

Declaratia consemnata este inregis-
trata in forma scrisa, fiind semnata de sus-
pect, inculpat, organul de urmarire penala,
avocatul aparator al suspectului / incul-
patului, daca acesta a fost prezent, si in-
terpretul, daca este numit unul. Mai mult,
in timpul anchetei penale, audierea unui
suspect sau inculpat este inregistrata cu
dispozitive audio sau audio-video. Atunci
cand o astfel de inregistrare nu este posi-
bila, acest fapt este mentionat in declaratia
suspectului sau inculpatului, indicand mo-
tivul real pentru care o astfel de inregistra-
re nu a fost posibila (CPP, art. 110 alin. 5).
In CPP nu exista o stipulare a obligatiei de
a coopera cu organele de urmarire pena-
13, dar o astfel de cooperare are o anumita
semnificatie, deoarece sinceritatea si faci-
litarea gasirii sau arestarii participantilor
la o infractiune pot reprezenta un element
care duce la reducerea pedepsei.

Interogarea se face de catre orga-
nele de urmarire penala si de catre pro-
curor, in faza de urmarire penala. In cazul
infractiunilor flagrante, organul de urma-
rire penala sesizat intocmeste un proces
verbal in care sunt consemnate faptele
infractiunii, datele cu caracter personal si
informatii a caror divulgare pot afecta viata
privata (CPP, art. 293 si 298). Asistenta unui
avocat aparator creeaza premisele proteja-
rii dreptului la viata privata, fiind obligatorie
in fiecare etapa a urmaririi penale, precum
si in timpul interogatoriului numai atunci
cand suspectul sau inculpatul este minor,
angajat intr-un centru de reabilitare sau
intr-un centru medical si educational (ca
masura educativa), atunci cand este retinut
sau arestat, chiar si intr-o alta cauza, cand
masura de securitate a angajarii intr-o uni-
tate medicala a fost luata impotriva lui,
chiar si intr-o alta cauza precum si in alte
situatii stabilite prin lege sau atunci cand
organul judiciar considera ca suspectul sau
inculpatul nu s-a putut apara.

83

in the files are submitted to the Chamber
of Deputies, the Senate and the President
of Romania, institutions that may disclose
such data that affect the right to privacy
(e.g.: ECtHR case Casuneanu v. Romania, of
16 April 2013, no. 22018 /10) [7]. The record-
ed statement is recorded in written form
and is signed by the suspect, the defendant,
the criminal investigation body, the defense
lawyer of the suspect/defendant, if he /she
was present, and the interpreter, if one is
appointed. Furthermore, during the crim-
inal investigation, the hearing of a suspect
or defendant is recorded with audio or au-
dio-video devices. When such a recording
is not possible, this fact is mentioned in the
statement of the suspect or defendant, in-
dicating the real reason why such a record-
ing was not possible (CPC, art. 110 para. 5).
The CPP does not stipulate the obligation
to cooperate with criminal investigation
bodies, but such cooperation has a certain
significance, since honesty and facilitating
the finding or arrest of participants in a
crime may represent an element leading to
areduction in the sentence. The interroga-
tion is carried out by the criminal investi-
gation bodies and by the prosecutor, dur-
ing the criminal investigation phase. In the
case of flagrant crimes, the notified crimi-
nal investigation body draws up a report in
which the facts of the crime and personal
data and information whose disclosure may
affect private life are recorded (CPC, arts.
293 and 298). The assistance of a defense
lawyer creates the premises for protect-
ing the right to private life, is mandatory at
every stage of the criminal investigation, as
well as during interrogation, only when the
suspect or defendant is a minor, commit-
ted to a rehabilitation center or a medical
and educational center (as an educational
measure), when detained or arrested, even
in another case, when the security meas-
ure of commitment to a medical facility has
been taken against them, even in another
case, as well as in other situations estab-
lished by law, or when the judicial body
considers that the suspect or defendant
could not defend himself.
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CONCLUZII

In prezent, legislatia si practica ju-
diciara asigura in mare parte un echilibru
rezonabil in privinta rolului procesului pe-
nal. De ce spunem in mare parte? Intrucat
echilibrul complet este dat de scopul si
functiile fazei urmaririi penale, care sunt
esentiale procesului penal, prin aceea ca, in
cadrul intregului proces penal, se incearca
a se stabili adevarul, prin probele colectate,
daca o fapta penala a fost savarsita si cine
este autorul. Din punct de vedere legislativ
trebuie asigurata respectarea drepturilor
suspectilor /inculpatilor, partilor vatamate,
martorilor, creandu-se astfel baza factua-
1a si juridica pentru eventuala trimitere in
judecata si prevenindu-se incalcarea drep-
turilor si libertatilor fundamentale, din care
face parte si dreptul la viata privata, pentru
care Romania a fost condamnata de nenu-
marate orila CtEDO. Astfel spus, rolul pro-
cesului penal trebuie stabilit prin norme si
reguli clare de urmat si aplicat, in cadrul
caruia sa nu mai existe posibilitatea de in-
calcare a drepturilor si libertatilor funda-
mentale.

CONCLUSIONS

Currently, legislation and judicial
practice largely ensure a reasonable bal-
ance on the role of the criminal process.
Why do we say largely, since the complete
balance is given by the purpose and func-
tions of the criminal prosecution phase,
which are essential to the criminal process,
in that, within the entire criminal process,
the truth is attempted to be established,
through the evidence collected, whether
a criminal act was committed and who the
perpetrator is; and the legislative should
have been ensured by respecting the rights
of suspects/defendants, injured parties,
witnesses, thus creating the factual and le-
gal basis for the eventual referral to court
and not by violating fundamental rights and
freedoms, of which the right to private life
is part, for which Romania has been con-
victed countless times at the ECtHR.

Thus, the role of the criminal process
must be established by clear norms and
rules to be followed and applied, within
which there should no longer be the pos-
sibility of fundamental rights and freedoms
being illegally violated.
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